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The case of A. et al. v. Secretary of State for the Home Department was an appeal from Special Immigration Appeals Commission, which is a superior court of record established by statute, pursuant to the Anti-terrorism, Crime and Security Act 2001, legislation adopted in the wake of the 11 September 2001 terrorist attacks. Part 4 of the Act, entitled 'Immigration and Asylum', gives the Secretary of State for the Home Department the power to issue a certificate authorizing the indefinite detention of 'suspected international terrorist', without charge or trial, if he or she 'reasonably believes' that the person's presence in the United Kingdom is a risk to national security, and if he or she suspects that the person is a terrorist.
2 In earlier litigation concerning the same applicants, the House of Lords had declared that section 23 of the Anti-terrorism, Crime and Security Act 2001 was incompatible with articles 5 and 14 of the European Convention on Human Rights, in that it was disproportionate, and allowed detention of suspected terrorists in a manner that discriminated on the ground of nationality or immigration status. A detained 'suspected international terrorist' has the right to appeal issuance of a certificate before a Special Immigration Appeals Commission. On such an appeal, the Commission is to cancel the certificate if 'it considers that there are no reasonable grounds for a belief or suspicion'. 4 In other words, the Commission does not rule on the reasonability of the decision by the Secretary of State to issue the certificate, but rather de novo as to whether the reasonable grounds actually exist.
Most of the appellants in this case had been detained since December 2001. On 29 October 2003, the Special Immigration Appeals Commission held that whether evidence had or might have been procured by torture inflicted by foreign officials without the complicity of the British authorities was relevant to the weight of the evidence but did not render it legally inadmissible. Its decision was sustained by a majority of the Court of Appeal, 5 whose judgment was then challenged before the House of Lords in the present proceedings.
As Lord Hoffmann explained in his individual reasons, 'the issue is a narrow one: not whether an exclusionary rule exists, but whether it should extend to torture inflicted by foreigners without the assistance or connivance of anyone for whom the United Kingdom is responsible'.
6 It was not contested by the British government that had torture been inflicted by its own authorities, or with their complicity, any evidence obtained would have been inadmissible. The Secretary of State went so far as to declare that he would not knowingly produce evidence obtained by torture before the Commission, an obligation that exists pursuant to article 15 of the Convention Against Torture and Cruel, Inhuman and Other Degrading Treatment or Punishment. Nevertheless, this was said to be a policy decision and not a legal obligation. 7 A contention with which the appellants obviously did not concur. Several judges (each of the seven wrote an individual opinion) referred to the historic condemnation of torture by the common law.
8 Early in the development of the English common law, torture had been employed under warrant issued pursuant to the Royal prerogative, usually in matters concerning offences against the state. The practice came to end with the abolition of the Court of Star Chamber by the Long Parliament in 1640. As Lord Hoffmann recalled, the judicial ruling that torture warrants were not permitted was hailed by Blackstone: 'The judges, being consulted, declared unanimously, to their own honour and the honour of the English law, that no such proceeding was allowable by the laws of England.' 9 According to Lord Bingham, 'the common law was moved by the 
